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is an agreement to indemnify against 
loss existing when property is destroyed, 
either partially or totally, by a peril em- 
braced within the terms of the policy. 
No subsequent rise in the va}ue of the 
property will produce any effect upon 
the insurer's liability, nor would the 
insurer be liable for any subsequent loss 
occasioned by a cause not within the 
policy. On the other hand, an agree- 
ment to rebuild is not an insurance 
against a loss existing when the peril oc- 
curred. It is an agreement to reinstate 
the property. It may serve to protect 
the insured against future losses not 
within the policy, so that if a building 
partly destroyed by fire is taken down 
by the public authorities, the insurers 
must still rebuild. So if a building 
partly destroyed by fire, was afterwards 
fully destroyed by the act of God, as by 
a storm, the insurers must rebuild. An 
insurer may contract that, when a loss 
occurs, he shall be liable on the theory 
of indemnity against the existing loss, 



or that he shall be held at his option on 
a substituted contract to rebuild. When 
his election is made, he cannot withdraw 
it. Each of two separate insurers 
may make the same election, when the 
substituted contract to rebuild will be 
of the same separate nature as the 
original contract to insure. One of two 
separate insurers cannot, by his elec- 
tion, impose any new obligations upon 
a co-insurer who makes no such elec- 
tion, and it may be doubted whether the 
duty of the non-electing insurer to con- 
tribute for a loss within the policy is not 
extinguished by the substitution of the 
new agreement in the place of the one 
on which he was, by an implication of 
law, originally liable. 

These considerations would lead to the 
conclusion that it is injudicious for 
insurers to avail themselves of the elec- 
tive clause unless under special and 
peculiar circumstances. 

T. W. D. 



Supreme Court of Michigan. 

THE PEORIA MARINE AND FIRE INSURANCE CO. VS. REUBEN S. HALL. 1 

If one partner insures the property in his own name only, and there is no evidence 
to show that the insurance was really intended for the benefit of the partner- 
ship, or that the premium was paid from the partnership funds and the trans- 
action subsequently ratified by the other partner, the policy will be held to eover 
his undivided interest, and no more. 

The fact that the agent of the insurer was aware of the party's interest, and believed 
and assured him that he had a right to insure the whole, cannot affect this 
rule. One partner cannot, in his own name, and for his own benefit, insure the 
interest of his copartner in the partnership stock, even though such may have 
been the intention of both the insurer and insured. 



1 We are indebted for this oase to the kindness of the reporter, T. M. Cooley, 
Esq. 
Vol. XII.— 27 
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A policy of insurance contained a clause that no suit or action should be brought 
upon it unless within twelve months after the loss had occurred. It was held 
that such a limitation must rest upon the tacit condition that the insurer 
should be accessible to the service of process, if not for the whole twelve months, 
at least for a sufficient time immediately preceding its close to enable the 
insured to commence suit against him by the service of process in the ordinary 
legal mode. 

Where, therefore, process was issued thirteen days before the twelve months 
expired, but service could not be made on the insurer, it was held that the delay 
was sufficiently excused, and a new suit might be brought after the expiration 
of the twelve months. 

Where a policy of insurance was conditioned that if gunpowder was kept for sale 
or on storage, without written permission in the policy, the policy should 
thereby be rendered void, it was held that if the agent at the time of taking the 
insurance knew that gunpowder was kept, and was to be kept on the premises, 
the policy would not thereby be rendered void, whether permission was given in 
the policy or not. 

Notice to the agent that gunpowder was kept, was notice to the insurer ; and by 
accepting the premium and issuing the policy, the latter must be regarded as 
having waived the condition. 

Johnson $• Higly, for plaintiffs in error. 
0. Hawkins, for defendant in error. 

The opinion of the court was delivered by 

Christianct, J. — This was a suit brought by Hall against the 
company upon two policies of insurance against loss by fire ; one 
upon a stock of goods in plaintiffs store in the village of Ham- 
burg, Livingston county, Michigan, to the amount of $2000, dated 
January 13th 1860, and the other for a like amount in the aggre- 
gate, upon plaintiff's dwelling-house, furniture, clothing, barn and 
shed, hay and grain, arid on his store-building there situate, the 
amount insured upon each being specified, that upon the building 
being $150. This policy is dated August 9th 1859. 

The policies on their face are declared to be "made and ac- 
cepted in reference to the conditions thereto annexed, which are 
to be used and resorted to in order to explain the rights and 
obligations of the parties in all cases not therein otherwise speci- 
ally provided for." By the 8th condition annexed, it is declared, 
among other things, that "the keeping of gunpowder and fire- 
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crackers for sale, or on storage, upon or in the premises hereby 
insured, or in any building containing property insured by or 
under this policy, 'without written permission in the policy, shall 
render it void and of no force or effect." The 17th condition is 
in the following words : " It is further hereby expressly provided 
that no suit or action against said company for the recovery of any 
claim under or by virtue of this policy shall be sustainable in any 
court of law or chancery, unless such suit or action shall be com- 
menced within the term of twelve months next after any loss or 
damage shall occur ; and in case any suit or action shall be com- 
menced against said company after the expiration of tAvelve 
months next after such loss or damage shall have occurred, the 
lapse of time shall be taken and deemed as conclusive evidence 
against the validity of the claim so attempted to be enforced." 

It was proved on the trial by the plaintiff below, who was sworn 
as a witness in his own behalf, and the fact was undisputed, that 
at the time of the application for insurance of the goods, and at 
the date of the policy, one Helam Bennett was a partner of the 
plaintiff in business, and as such was the owner of the undivided 
one-half of the goods insured, and continued to be such partner and 
owner until the 14th day of March 1860, when the plaintiff bought 
out his interest. There was evidence tending to show, as to the 
policy on the goods, that King, the agent of the company, came 
to the store and wanted to insure the goods ; that plaintiff signed 
the application for the policy, wdiich was mostly blank when 
signed ; that some one came in, and King turned around and said 
plaintiff could sign it, and he, King, could fill it out ; that plaintiff 
told King he usually sold gunpowder, and everything commonly 
sold in a country store, and that he intended to do so. And, in 
reference to the policy on the store, there was evidence that at 
the time the insurance was taken, the keeping of gunpowder was 
talked over with King, the agent, and he was told they had 
powder in the store and was asked if it would make any difference 
if powder was left for sale, to which he replied "No." 

There was also evidence that plaintiff, at the time of the applica- 
tion for the insurance on the goods, told the agent he did not think 
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he, plaintiff, had a right to insure Bennett's share, and that King 
replied it would make no difference, that plaintiff had a right to 
insure the whole. 

The fire occurred on the 31st day of March 1860, by which the 
store-building and the stock of goods were destroyed. 

The Circuit Judge charged the jury that " if the agent, King 
at the time of the making of the policy on the goods, knew the 
interest of the parties, that they were jointly owned by the plaintiff 
and Bennett, and insured the whole stock, the policy would be 
valid for the whole stock insured." To this charge exception was 
taken, and this presents the first question we shall consider. 

It is evident, from the language of the charge, that it was 
intended to instruct the jury that if the agent at the time of making 
the policy knew the interest of the parties, &c, the policy would 
be valid for the whole amount of the interest of both partners, and 
that the plaintiff was entitled to recover in this action the whole 
amount of the loss of all the goods, though his interest at the time 
of the insurance was but one-half ; and though the insurance was 
in his name alone, and his declaration averred that " at the time 
of making said policy, and from thence until the loss, &c, he was 
the owner of said property insured by said policy, and of the value 
and to the amount by the said defendant insured thereon." 

Without attempting to decide what might have been the rule of 
law, had it appeared from the evidence that the insurance was 
really intended for the benefit of the firm, the premium paid from 
the partnership funds, and the transaction subsequently ratified 
by the other partner, we think where, as in the present case, there 
is no evidence of the kind, and its whole tendency is the other 
way, the rule is well settled in reference to a fire policy like this, 
that if one partner, or part owner of property held in common, 
insure in his own name only, the policy will cover his undivided 
interest and no more : Graves vs. Boston Marine Insurance Co., 
2 Cranch 419, 440 ; 3 Kent (5th ed.) 258 ; 2 Duer's Ins., §§ 24 & 
20 ; Finney vs. Bedford Com. Ins. Co., 8 Met. 348; Finney vs. 
Warren Ins. Co., 1 Met. 16 ; Pearson vs. Lord, 6 Mass. 81 ; 1 
Phil, on Ins. 219, § 391 ; 1 Arnould on Ins. 146 and note. The 
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rule may be otherwise where the partner making the insurance 
has made advances to the firm which, by agreement, are to con- 
stitute a lien on the goods insured : 2 Duer on Ins. §§ 19 & 24 ; 8 
La, R. 557. 

We do not see how the agent's knowledge of the interest of the 
parties, nor his belief or assurance that Hall had the right to 
insure the whole, can affect the question so long as the insurance 
was not in fact made on the account and for the benefit of the 
firm. One partner cannot, by reason alone of his interest in the 
firm as such, insure in his own name, and for his own benefit, the 
interest of his copartner in the partnership stock. And though 
such may have been the intention, both of the assured and of the 
company, on entering into the contract, the policy in legal effect 
can operate only as an indemnity against loss to the extent of the 
plaintiff's undivided half of the goods. And if the policy, when 
made, did not cover the other partner's undivided half, that portion 
would not be brought within it by the plaintiff's subsequent 
acquisition of the property from such other partner. The charge 
was therefore erroneous, and as the verdict of the jury, in accord- 
ance with the charge, was for the whole amount of the goods, the 
judgment must be reversed upon this ground. But as there is to 
be a new trial, we think it proper to indicate our opinion upon the 
two other questions raised in the case. 

It was objected by the defendant below that the action was not 
brought within the period of twelve months after the loss, accord- 
ing to the 17th condition attached to the policy. It appears from 
the bill of exception that a summons was issued in the cause 
March 18th 1861 — thirteen days before the expiration of the 
twelve months — returnable on the second day of April 1861 ; that 
on the 3d day of April 1861, the sheriff made a return upon said 
summons that defendant could not be found in his bailiwick ; that 
on the next day another summons was issued with which defendant 
was served, nothing appearing on the summons showing it to be a 
continuation of the first, except the word " alias" written by the 
clerk upon the face of the seal. 

We do not deem it necessary to discuss the question whether the 
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second summons, as an alias, operated strictly as a continuance of 
the first, so as to save a right of action against a statute of limita- 
tions, which had run upon it in the mean time ; nor do we deem it 
necessary to determine the validity of this species of limitation 
by contract. If valid at all, it was valid as a contract, and not as 
a statute. A limitation fixed by statute is arbitrary and peremp- 
tory, admitting of no excuse for delay beyond the period fixed, 
unless such excuse be recognised by the statute itself. But a 
limitation by contract, if valid, must, upon the principle governing 
contracts, be more flexible in its nature, and liable to be defeated 
or extended by any act of the defendant which has prevented the 
plaintiff from bringing his action within the prescribed period. The 
plaintiff had the whole of the twelve months in which to bring his 
suit, and it was as competent for him to institute it on the last as 
the first, or any intervening day. And the fundamental idea, the 
tacit condition, upon which such a limitation must rest, and with- 
out which it could not be tolerated for a moment, is that the 
defendant should be accessible to the service of process by which 
suit may be commenced against him, if not for the whole period, 
at least for a sufficient time immediately preceding its close, to 
enable the plaintiff to commence suit against him by the service of 
process in the ordinary legal mode, otherwise the defendant would 
be enabled to take advantage of his own wrong, and by absenting 
himself entirely to defeat the plaintiff's right of action. 

The defendant, in the present case, was a foreign corporation, 
doing insurance business in this state. By the Act of February 
15th 1859, full provision is made for bringing the action within 
the state; and the company, before doing any business in the 
state, was required to file in the office of the secretary of state a 
resolution consenting that service of process may be made upon 
any agent of the company. Nothing is said in the case upon 
what agent the service of the second summons was made, but it 
must have been made upon some agent of the company. It does 
not appear whether there was an agent in the county of Jackson, 
or in any other particular county. It appears that S. S. Brown 
was the general agent of the company for the state, and that 
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Knight was also an agent ; but neither their residence nor place 
of business is stated. From anything which appears in the case 
the plaintiff was as much at liberty to bring his action in Jackson 
as in any other county, so far as the residence of an agent could 
have any bearing, if, indeed, it could have any under the law ; and 
if an agent of the company resided in Jackson county, the action 
was certainly being properly brought there. 

All that was necessary for the plaintiff to do to excuse the 
delay beyond the twelve months was to take the proper and usual 
means for instituting his suit and getting service of process within 
the limited period, which he did by issuing a summons thirteen 
days before the expiration of that period, returnable two days 
after it expired. The return shows that no service could be had 
during that time. We can see no possible ground for imputing any 
want of good faith to the plaintiff in his endeavor to get the process 
served in time. Upon the facts stated in the case, therefore, it 
appears to have been the fault of the defendant — the absence of 
an agent — that the first summons was not served, and the action com- 
menced within the twelve months ; and this is sufiicient to defeat 
the limitation or extend it till the service was made under the 
second summons, which was issued immediately on the return of 
the first. 

As to the condition in reference to the keeping of gunpowder, 
there was evidence from which the jury were authorized to find 
that the agent knew it was kept at the time, and was to be kept 
after the insurance, and that he assented to it and induced the 
plaintiff to believe that it would make no difference. 

Upon this point the court charged that " if plaintiff informed 
the agent that he kept gunpowder in his store for sale, and the 
agent intended to insure against keeping it, but neglected to 
indorse the permission on the back of the policy, such neglect 
would not make the policy invalid." The condition did not pro- 
vide for any indorsement of this kind upon the policy, but the 
keeping of gunpowder, was to render the policy void " without 
written permission in the policy." To this extent the charge was 
inaccurate ; yet we do not think it can be treated as error of which 
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the company can complain, since we think the plaintiff waa 
entitled to a still stronger charge in his favor. We think he 
would have been entitled to a charge that, if the agent knew it 
was kept and to be kept, the keeping it would not render the policy 
void, whether the permission was indorsed or intended or neglected 
to be indorsed or not. 

But the counsel for the plaintiff in error insists that the printed 
condition was notice to the assured of the agent's want of authority 
to assent to the keeping of gunpowder, &c, and that this assent 
could be given only by the company itself. This, at first view, 
would seem plausible and might be sound, but for another principle 
which lies back of it and defeats its application. The principle 
to which we allude is, that notice to the agent is notice to his 
principal. The company must be regarded as knowing what he 
knew. If he knew that powder was kept at the time of the insu- 
rance, or to be kept during its continuance, the company must be 
regarded as having known it also. They had power to waive the 
condition ; and by taking the premium and issuing the policy with 
such notice or knowledge, they must be regarded as having waived 
the condition which prohibited its keeping. It would be a gross 
fraud in the company to receive the premium for issuing a policy 
on which they did not intend to be liable, and which they intended 
to treat as void in case of loss : Bidwell vs. N. W. Ins. Co., 24 N. 
Y. 302 ; Frost vs. Saratoga Mutual Ins. Co., 5 Denio 154- ; Masters 
vs. Madison county Mutual Ins. Co., 11 Barb. 624 ; Campbell vs. 
Merchants' and Farmers' Mutual Ins. Co., 37 N. H. 35; Marshall 
vs. Columbian Ins. Co., 27 N. H. 157 ; Hartford Prot. Ins. Co. 
vs. Harmar, 2 Ohio (N. S.) 452 ; Howard Fire Ins. Co. vs. Brun- 
ner, 23 Pa. St. R. 50 ; Clark vs. Union Mutual Fire Ins. Co., 40 
N. H. 333. And see Angell on Ins. § 480. 

We see no error in the record or proceedings in the court below, 
except that in reference to the interest of the plaintiff at the time 
of the insurance. For this error the judgment must be reversed, 
with costs, and a new trial granted. 

All the justices concurred. 



